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A Peek Inside the
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By W. Thad Adams, III
ne of the driving forces
behind the American Revolution was the desire for
economic independence, and
the Constitution gave the Congress the
power to “promote the progress of science
and the useful arts by securing for limited
times to authors and inventors the exclusive rights to their respective writings and
discoveries.” From this simple sentence
the entire edifice of the United States
patent system has developed. Development of an American body of patent law
began in 1790, when President George
Washington prompted the passage of the
first patent law, which gave the inventor of
a new and useful device a 14-year right to
his invention.
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Applicants generally filed some form of
written description of the invention,
drawings, and whenever possible, a model
for examination by a board of examiners.
The first patent board was made up of
members of the cabinet (can you imagine
Madeline Albright, Janet Reno and
William Cohen examining patent applications?), including Thomas Jefferson,
Henry Knox and Edmond per Randolph.
The first patent granted was to Samuel
Hopkins of Vermont, who was awarded a
patent for improvement in the process for
making pot ash and pearl ash.
Not content to leave well enough alone,
Congress eliminated the examination
system and the requirement for a model in
1793. The patent process became a
(See ‘Patent Models’ on page 3)

The Confederate Patent Office Begins Work
y May 22, 1861, when the
Confederate Congress approved
the formation of the Confederate
Patent Office,
plans for war were well
under way. Following
the capture of Fort
Sumter by the Confederates in April, 1861,
armies were quickly
formed. The Union had
every expectation that it
would quickly and with
little bloodshed quell
the rebellious South and
restore the Union.
Events were to prove this expectation quite
wrong. In July, 1861, the North moved an
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army south from Washington into northern
Virginia, the goal being to capture Richmond, the Confederate capital, before the
Confederate Congress convened there
on July 20th. The
Union and Confederate armies met 25
miles south of
Washington near the
small community of
Manassas. It was a
rout. The Union
army was beaten
back towards
Washington in panic,
driving before them spectators, including
many Congressmen, Generals and their

ladies, who had ridden out from Washington to watch the festivities over a picnic
lunch. As a result of this and similar early
defeats, the North suffered from an
inferiority complex depression from which
it fully recovered only at the end of the
war four years later. The Southerners on
the other hand were jubilant, and assumed
that they had gone a long way towards
securing their independence from the
North.
This was the mood of the South during
Rufus Rhodes’ first year as Commissioner
of the Confederate Patent Office. He had
the difficult task of beginning to perform
his required bureaucratic duties as
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The Confederate Patent Office Begins Work
(continued from front page)
Commissioner of the Confederate Patent Office, while at the same
time locating office space, furnishing the Office, and hiring
employees. The optimism created by the South’s battlefield
successes caused a relatively large number of patent applications
to be filed, so Mr. Rhodes had to contend with the actual work of
the Office even as it was being set up.
After a search through Richmond, the Patent Office found
space on the third story of the Mechanics’ Institute, directly over
the Navy Department. Its offices included a large exhibition
gallery containing glass display cases for displaying the patentee’s
models, which were in those days ordinarily required as a
condition of obtaining a patent. The activities of the Confederate
Patent Office were few in comparison with those of the United
States Patent Office. In 1861 the Confederate Office issued 57
patents, while the United States Patent
Office issued over three thousand.
Nevertheless, the entire range of human
activities were represented. At the end of
1861 the display cases in the Confederate
Patent Office contained agricultural
implements ranging from hoes to a steam
plow, textile machines, maritime and civil
engineering implements, and numerous
implements of war, including a machine
gun. The preponderance of firearms and
implements of war was not surprising
given that the Confederate States were
born into war. The Commissioner
remarked on this fact in his 1861 Annual
Report, the first of four he was to issue:
Of the patents which have been
allowed...one third...cover improvements in fire arms, or
other destructive implements of war, a fact which strikingly
illustrates the disposition of inventors, considered as a
distinct class of citizens, to contribute each his offering in
furtherance and support of the great cause of civil liberty,
whose defence and vindication Providence has assigned to
the people of the Confederate States.
The activities of the Confederate Patent Office were severely
hampered by the shortage of scientific books and the absence of
an archive of previously-issued patents to use as a prior art
reference base in examining new patent applications. The 1861
Annual Report indicates that the Patent Office spent only $94.00
on reference books for the library. Mr. Rhodes commented on
this fact, and the philosophy of examination which the shortage of
these materials necessitated, in his 1861 Annual Report:
There is not a polytechnic journal for sale at Richmond,
and the supply of other books of the kind required by the
office is exceedingly limited. I have only been able to
procure a few cyclopedias of art and science....Mindful of the
maxim “that it is better to err on the safe side”, I have, from
the day the office was organized, acted upon the
Adams Law Firm, P.A.
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principle of giving the benefit of all doubt to the applicant.
In all cases, therefore, in which the office could not point to
the evidence of a want of novelty in the subject on which an
application was based, however strong the doubt entertained
whether the subject was really new, the rule has been to let a
patent go out.
However necessary this practice (which today, as then, would
gladden the heart of every patent owner and send chills through
every alleged infringer) the Patent Office still granted only 57
patents out of 304 applications received in 1861. This percentage
of patents issued on applications filed is considerably below
current percentages in the United States and other large Patent
Offices.
The refusal of the Patent Office to grant patents occasionally
caused unhappy inventors to seek redress through the Confederate
Congress. One such occupance is
recounted in the Reports of the Second
Session of the First Congress, where Mr.
Clark, a Congressman from Mississippi,
presented the “memorial” of Esham
Walker, asking for a 30-year patent for
his “aerial caloric ship”, and that he be
appointed “aerial reconnoitering agent.”
The editor of the Congressional Reports
noted dryly that the request for the patent
was accompanied by a drawing of the
inventors’ novel “ship”, which looked
“very much like a pair of twin whales,
navigating the upper regions.” Since Mr.
Walker’s name does not appear on any of
the lists of inventors to whom patents
were granted, he was apparently unsuccessful.
The Patent Office played an indirect role in the famous battle
between the Monitor and the Virginia (nee Merrimac). Civil War
students will recall that the naval battle between the Monitor and
the Virginia inaugurated the era of armored warships. In April,
1861, the Confederate Navy raised the scuttled United States
warship Merrimac, refitted her with armor plate as an “ironclad”,
renamed her “Virginia”, and steamed her forth to break the
blockade of Hampton Roads, Virginia, by the Union Navy. She
met with great success, sinking several conventional Union naval
vessels. Fortunately for the Union, its own ironclad, the “Monitor”, arrived just in time to do battle with the Virginia, and dueled
her to a draw, and kept the blockade in place.
The design and engineering of the Virginia resulted in a
dispute over patent rights to the design. John M. Brooke, then an
employee of the Department of the Navy, contested rights to the
design with a ship’s carpenter named J.W.H. Porter. Brooke
sought and obtained a patent in his own name and ownership,
notwithstanding his status as an employee of the Confederate
Navy.
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“rubber stamp,” with no requirement for novelty. The system
degenerated over the next several decades to the point where
fraud was common and the value of patents was greatly reduced.
During this time about 7,000 models were randomly submitted
and housed in a run-down building shared with the National and
City Post Offices called “Blodgett’s Hotel.”
Several patent commissioners urged Congress to reinstate the
examination system and provide a safe, fireproof building for the
patent model collection. This finally happened in 1836, when
Congress enacted a new law which required examination for
novelty by skilled examiners and required patent models to be
submitted, providing that “The model, not more than twelve
inches square, should be neatly made, the name of the inventor
should be printed or engraved upon, or affixed to it, in a durable
manner.” At the same time, Congress provided for a new, modern
and fireproof patent office.
This revitalization coincided with a dramatic increase in both
population and economic growth in the United States. The result
was an avalanche of patent applications, prompting Commissioner Henry Ellsworth to write in 1843 that the rate of invention
“taxes our credulity and seems to presage that arrival of that
period when human improvement must end.” This is merely one
of many hysterically wrong predictions about how far innovation

can be carried. By 1850 more than 17,000 models had been
received and over 2,000 applications were being filed. In fact,
between 1790 and 1860, the United States granted more patents
than England and
France combined.
Construction
began on a new
patent office
building in 1836.
Too late, for a fire
destroyed the entire
patent office model
collection still
housed in
Blodgett’s Hotel,
including 7,000
This 6.5-inch set of calipers was
patented by A.E. Whitmore in 1869,
models and 9,000
U.S. Patent No. 93,026, and was
drawings. An
recently offered for sale at $5,500.
effort was made,
with taxpayer
funds, to reconstruct the most historically technologically significant of the
destroyed models, but when the new, fireproof patent office was
ready in 1840, only a small number of the destroyed models had
been replaced, and fewer than 2,000 new
ones had been filed with new applications.
Over time the Patent Office became
frequently visited as a center of science
and technology. It maintained exhibition
halls displaying models, and served as a
national repository of technical and
agricultural information. The Civil War,
fought between 1861 and 1865, caused an
enormous increase in patent application
filings, many of which were accompanied
by models.
By the end of the war the Patent Office
had a quarter-mile long double-decked
gallery containing over 80,000 models
arranged by category of invention. Filings
increased at an even greater rate after the
war, and by the late 1860’s patent applications were being filed at the rate of 20,000
a year, far beyond the willingness, if not
the capacity, of Congress to fund additional exhibition space. By 1876, the
Patent Office had over 175,000 models.
Tragically, another fire made further

An 1849 photograph of the Patent Office in Washington, including
annexes where patent models were stored—and destroyed.
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debate about the fate of the model collection irrelevant. On September 22, 1877, a
fire caused by a leaky chimney flue
destroyed over 76,000. In 1880, a law was
passed prohibiting the submission of
models except when specifically called for
by the Patent Office, for example, when
applications claim perpetual motion
machines. Debate raged from time-to-time
about the desirability of again requiring
models, but Congress ultimately disposed
of the models by giving the Smithsonian
Institution six months to select those of
historical importance. About 1,000 were
chosen for preservation. A further 3,000
were sold for a total of $62.00, and the rest
went back into storage.
In 1925 the Smithsonian chose an
additional 2,500 for its own use, and many
of the others were given to schools,
museums, inventors’ families and companies. The majority of the remaining
models, perhaps as many as 100,000 were
purchased by Sir Henry Wellcome,

Adams Law Firm
houses its own
mini museum
of patent models.
See page 5.
are exhibited at the National Museum of
American History in Washington. The
collection is available for historical and
technological research.

This exquisite 9-inch model of a
treadle-operated scroll saw was
patented to Delay F. Sutton of
Rochester, New York in 1880. It was
recently sold as an antique for about
$3,600.

The Patent and Trademark Office now
has a small collection displayed in the
lobby entrance area of Building Four in
Crystal City, Va.
All in all, the remaining collections still
inspire awe at the ingenuity not only of the
inventor, but of the skilled artisans who
made the models, and together still
provide significant information about the
way technology has progressed in the
United States since its founding.

founder of Burroughs Wellcome Company
(now Glaxo Wellcome). Most of these
have been dispersed over the years.
The Smithsonian now has about 10,000
and is the single largest holding, and many

How Colorful Can Trademark Be?
hich brand of camera film do you associate with
the color yellow? Which brand of soft drink do
the colors red and white bring to mind? Even
though many companies have long used a particular color as an integral part of their advertising, most courts have
held that a color by itself is not capable of acting as a trademark
and thus colors could not be protected under the United States
Trademark laws.
The exception to that general rule was the protection granted
to the color pink on insulation produced by Owens-Corning.
Owens-Corning was able to convince the Federal Circuit Court of
Appeals that, through an extensive and costly advertising campaign utilizing the cartoon character “Pink Panther” and slogans
such as “Think Pink,” “Tickled Pink,” and “Put Your House in the
Pink,” consumers had come to recognize the color pink in
insulation as denoting Owens-Corning.
Despite that holding, courts were still reluctant to protect color
by itself. A notable case in which protection was refused is
NutraSweet Co. v. Stadt Corp. In that case, the NutraSweet
Company, which produces artificial sweetener in blue packets,
sought to enjoin a competitor also using blue packets for its
sweetener. The court in that case expressly held that color alone
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was not protectable as a trademark.
However, the United States Supreme Court in Qualitex Co.
v. Jacobson Products Co. held that the color of a product can
act as a trademark in distinguishing the goods of one producer
from another.
Color which is the result of the manufacturing process for a
product or which serves a particular purpose of a product cannot
be protected. As the Supreme Court noted in Qualitex, “where a
color serves a significant non-trademark function ... courts will
examine whether its use as a mark would permit one competitor
(or a group) to interfere with legitimate (non-trademark related)
competition through actual or potential exclusive use of an
important product ingredient.
Now, if a color is arbitrarily selected only for its distinctiveness or to set apart one brand from others, protection may be
available to prevent others from adopting the same color and thus
causing confusion in the marketplace.
§

§

§

§

§

Adams Law Firm can provide detailed information on how these
general principles can be applied in a particular case.
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Adams Law Firm Houses Own
Mini Museum of Patent Models

The Confederate
Patent Office
Begins Work
(continued from page 2)
Those readers familiar with principles
of patent claim drafting may find interesting the claim in his patent for “a new and
useful improvement in ships of war”:
What I claim as my invention, and
desire to secure by letters patent,
consists in so constructing the hull of a
vessel that her bow and stern shall
each extend under water beyond the
forward and after ends of the shield
which protects the crew and guns,
sufficiently to give the sharpness
necessary to the attainment of high
speed and buoyancy to support the
weight of iron applied without an
inconvenient increase of draft.
The concluding paragraph of Rhodes’
first Annual
Report clearly
reflects the
mood of
extreme
optimism
which was then
felt throughout
the South as
the result of its
armies’ successes:
The collection of [patent] models is
yet small, and covers but little space,
but there are still enough, I may be
permitted to say, to show that the
Southern people possess inventive
genius in an abundant measure, and
that is needed but an occasion like that
which is upon us, to give to it an active
vitality and expression, which, beneficial in a large degree to the living
present, cannot fail to be fruitful of
magnificent results to coming generations.
§

§

§

§

es, Adams Law Firm has its own “museum” of patent models. The museum is
actually the sideboard in the main conference room, and clients often ask about
the strange looking devices on display. Currently we are exhibiting two patent
models, including a 1878 “Sand-Papering Machine” invented by Almon
Bridgman of Berlin, Wisconsin, U.S. Patent No.
209,648. The machine has a worm-gear arrangement which gives the sanding roller “an endwise
as well as rotary movement so as to prevent the
surface of the wood from being channeled by
imperfections in the sand-paper.”
The model still operates perfectly even though
well over 100 years old. See Figure 1.
We also display a model of an 1871 washing
machine with a unique way of tumbling the
clothes as they are washed, invented by Almon
Figure 1
Calkins of Lineville, Indiana, U.S. Patent No.
119,965. It works, but is a bit cranky at times.
See Figure 2. It’s quite a coincidence that both Mr.
Bridgman’s and Calkins’ first name was “Almon.”
Lastly is the “Machine for Whipping Cloth.”
U.S. Patent No. 87,330 to Eben Eaton of Norwalk,
Connecticut. The whipping machine resembles a
medieval torture device, and has several limber
wooden whips which alternately flail the surface of
woolen cloth to raise a nap. In other words, to
Figure 2
make flannel. It is exquisitely made, with fine
brass fittings. It works like new, and although it
has almost certainly never been asked to “whip”
actual cloth, it very clearly demonstrates the
principle. Compare the model, Figure 3, with
the drawing in the Patent, Figure 4.
Of course, everyone is welcome to stop by
to view the models on display at our office,
or, for that matter, to make further donations
to the collection.
Figure 4

Y

Figure 3

§

(In the next issue of Asymptote Review:
some interesting facts regarding the
operation of and personalities in the
Confederate Patent Office)
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www.babelfish.altavista.com

Try these web sites for useful
information and utilities.

Translates English text into
any of several foreign
languages.

www.economatics.co.uk —
works metric/English, English/
metric conversions for
temperature, density, volume,
length, torque and force.
www.babelfish.altavista.com
— translates English text into any
one of several foreign languages,
but be careful with idiomatic
phrases and slang. It really works!

www.onelook.com — the
metasearcher of the dictionary
world. One search gives definitions across a huge collection of specialized and
general purpose dictionaries.

Just for Fun, try ...
http://oops.gsfc.nasa.gov/
reference/mp_primitives.html for a
site which calculates mass properties
of primitive shapes;
www.macnelly.com for “Shoe” and
political cartoons; or
www.economatics.co.uk
Provides metric/English,
English/metric conversions.

www.epic-isti.com/maloneyweb3/
favorite.htm for a huge collection of
palindromes, anagrams, oxymorons, dumb questions,
married names, odd facts and proverbs. Way out.
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Adams Law Firm, P.A., specializes
solely in patent, trademark and
copyright law, and the related areas
of unfair competition and trade secret
law. The firm’s practice within this
specialty is diverse, including prosecution of patent and trademark applications in the United States Patent and
Trademark Office, litigation in Federal
and State Courts, and domestic and
international patent, trademark and
copyright licensing.
Many of the firm’s clients file
corresponding patent applications in
Europe and Asia. The firm has reciprocal relationships with intellectual
property firms in many foreign
countries.
The firm is also United States
patent counsel for a number of
foreign corporations, including many
that have facilities in the Charlotte,
N.C., area. The firm also assists both
foreign and domestic companies and
individuals in planning and executing
overall patent and trademark
strategy.
The firm’s domestic clients, located
primarily in the southeastern United
States, include companies involved in
the design and manufacturing of
textile machinery and products,
filtration equipment, medical products, power transmission equipment,
hydraulic pumps, electronic controls,
and microprocessor-controlled audio
and video tape winding and loading
equipment. Other clients include
advertising agencies, record producers, computer programming specialists, photographic film processors, and
an NBA professional basketball
franchise.
Asymptote Review is published
by Adams Law Firm, P.A., to inform
our clients and friends of changes and
trends in certain areas of patent,
trademark and copyright law. It is not
intended to provide legal advice,
which can be given only after
consideration of the facts of a specific
situation.
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